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Marriage is a vital social institution.   The exclusive commitment of two individuals to each 
other nurtures love and mutual support; ��it brings stability to our society.   For those who choose 
to marry, and for their children, marriage provides an abundance of legal, financial, and social 
benefits.   In return it imposes weighty legal, financial, and social obligations.   The question 
before us is whether, consistent with the Massachusetts Constitution, the Commonwealth may 
deny the protections, benefits, and obligations conferred by civil marriage to two individuals of 
the same sex who wish to marry.   We conclude that it may not.   The Massachusetts 
Constitution affirms the dignity and equality of all individuals.   It forbids the creation of 
second-class citizens.   In reaching our conclusion we have given full deference to the 
arguments made by the Commonwealth.   But it has failed to identify any constitutionally 
adequate reason for denying civil marriage to same-sex couples. 

We are mindful that our decision marks a change in the history of our marriage law.   Many 
people hold deep-seated religious, moral, and ethical convictions that marriage should be limited 
to the union of one man and one woman, and that homosexual conduct is immoral.   Many hold 
equally strong religious, moral, and ethical convictions that same-sex couples are entitled to be 
married, and that homosexual persons should be treated no differently than their heterosexual 
neighbors.   Neither view answers the question before us.   Our concern is with the 
Massachusetts Constitution as a charter of governance for every person properly within its reach.  
“Our obligation is to define the liberty of all, not to mandate our own moral code.”  Lawrence v. 
Texas, 539 U.S. 558, ----, 123 S.Ct. 2472, 2480, 156 L.Ed.2d 508 (2003) (Lawrence��), quoting 
Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 850, 112 S.Ct. 2791, 120Tj
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creditors) to one's spouse and children (G.L. c. 188, § 1); ��automatic rights to inherit the property 
of a deceased spouse who does not leave a will (G.L. c. 190, § 1); ��the rights of elective share 
and of dower (which allow surviving spouses certain property rights where the decedent spouse 
has not made adequate provision for the survivor in a will) (G.L. c. 191, ��§ 15, and G.L. c. 189); 
��entitlement to wages owed to a deceased employee (G.L. c. 149, § 178A [general] and G.L. c. 
149, § 178C [public employees]��); ��eligibility to continue certain businesses of a deceased 
spouse (e.g., G.L. c. 112, § 53 [dentist]��); ��the right to share the medical policy of one's spouse 
(e.g., G.L. c. 175, § 108, Second [a��] [3] [defining insured's “dependent” to include one's 
spouse]��), (see Connors v. Boston, 430 Mass. 31, 43, 714 N.E.2d 335 (1999) [domestic partners 
of city employees not included within term “dependent” as used in G.L. c. 32B, § 2]��); ��thirty-
nine week continuation of health coverage for the spouse of a person who is laid off or dies (e.g., 
G.L. c. 175, § 110G); ��preferential options under the Commonwealth's pension system (see G.L. 
c. 32, § 12[2] [“Joint and Last Survivor Allowance”]��); ��preferential benefits in the 
Commonwealth's medical program, MassHealth (e.g., 130 Code Mass. Regs. § 515.012[A], 
prohibiting placing lien on long-term care patient's former home if spouse still lives there); 
��access to veterans' spousal benefits and preferences (e.g., G.L. c. 115, § 1 [defining 
“dependents”] and G.L. c. 31, § 26 [State employment] and § 28 [municipal employees]��); 
��financial protections for spouses of certain Commonwealth employees (fire fighters, police 
officers, and prosecutors, among others) killed in the performance of duty (e.g., G.L. c. 32, §§ 
100-103); ��the equitable division of marital property on divorce (G.L. c. 208, § 34); ��temporary 
and permanent alimony rights (G.L. c. 208, §§ 17 and 34); ��the right to separate support on 
separation of the parties that does not result in divorce (G.L. c. 209, § 32); ��and the right to bring 
claims for wrongful death and loss of consortium, and for funeral and burial expenses and 
punitive damages resulting from tort actions (G.L. c. 229, §§ 1 and 2; ��G.L. c. 228, § 1. See 
Feliciano v. Rosemar Silver Co., supra��). 

 Exclusive marital benefits that are not directly tied to property rights include the 
presumptions of legitimacy and parentage of children born to a married couple (G.L. c. 209C, § 
6, and G.L. c. 46, § 4B); ��and evidentiary rights, such as the prohibition against spouses 
testifying against one another about their private conversations, applicable in both civil and 
criminal cases (G.L. c. 233, § 20).   Other statutory benefits of a personal nature available only 
to married individuals include qualification for ��bereavement or medical leave to care for 
individuals related by blood or marriage (G.L. c. 149, § 52D); ��an automatic “family member” 
preference to make medical decisions for an incompetent or disabled spouse who does not have a 
contrary health care proxy, see Shine v. Vega, 429 Mass. 456, 466, 709 N.E.2d 58 (1999); ��the 
application of predictable rules of child custody, visitation, support, and removal out-of-State 
when married parents divorce (e.g., G.L. c. 208, § 19 [temporary custody], § 20 [temporary 
support], § 28 [custody and support on judgment of divorce], § 30 [removal from 
Commonwealth], and § 31 [shared custody plan]��); ��priority rights to administer the estate of a 
deceased spouse who dies without a will, and the requirement that a surviving spouse must 
consent to the appointment of any other person as administrator (G.L. c. 38, § 13 [disposition of 
body], and G.L. c. 113, § 8 [anatomical gifts]��); ��and the right to interment in the lot or tomb 
owned by one's deceased spouse (G.L. c. 114, §§ 29-33). 

 Where a married couple has children, their children are also directly or indirectly, but no 
less auspiciously, the recipients of the special legal and economic protections obtained by civil 
marriage.   Notwithstanding the Commonwealth's strong public policy to abolish legal 
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minors, see Department of Revenue v. Mason M., 439 Mass. 665, 790 N.E.2d 671 (2003); 
��Woodward v. Commissioner of Social Sec., 435 Mass. 536, 546, 760 N.E.2d 257 (2002), the 
fact remains that marital children reap a measure of family stability and economic security based 
on their parents' legally privileged status that is largely inaccessible, or not as readily accessible, 
to nonmarital children.   Some of these benefits are social, such as the enhanced approval that 
still attends the status of being a marital child.   Others are material, such as the greater ease of 
access to family-based State and Federal benefits that attend the presumptions of one's parentage. 

 It is undoubtedly for these concrete reasons, as well as for its intimately personal 
significance, that civil marriage has long been termed a “civil right.”   See, e.g., Loving v. 
Virginia, 388 U.S. 1, 12, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967) (“Marriage is one of the ‘basic 
civil rights of man,’ fundamental to our very existence and survival”), quoting Skinner v. 
Oklahoma, 316 U.S. 535, 541, 62 S.Ct. 1110, 86 L.Ed. 1655 (1942); ��Milford v. ��Worcester, 7 
Mass. 48, 56 (1810) (referring to “civil rights incident to marriages”).   See also Baehr v. Lewin, 
74 Haw. 530, 561, 852 P.2d 44 (1993) (identifying marriage as “civil right[��]”); ��Baker v. State, 
170 Vt. 194, 242, 744 A.2d 864 (1999) (Johnson, J., concurring in part and dissenting in part) 
(same).   The United States Supreme Court has described the right to marry as “of fundamental 
importance for all individuals” and as “part of the fundamental ‘right of privacy’ implicit in the 
Fourteenth Amendment's Due Process Clause.”  Zablocki v. Redhail, 434 U.S. 374, 384, 98 
S.Ct. 673, 54 L.Ed.2d 618 (1978).   See Loving v. Virginia, supra (“The freedom to marry has 
long been recognized as one of the vital personal rights essential to the orderly pursuit of 
happiness by free men”).14 

 Without the right to marry-or more properly, the right to choose to marry-one is excluded 
from the full range of human experience and denied full protection of the laws for one's “avowed 
commitment to an intimate and lasting human relationship.”  Baker v. State, supra at 229, 744 
A.2d 864.   Because civil marriage is central to the lives of individuals and the welfare of the 
community, our laws assiduously protect the individual's right to marry against undue 
government incursion.   Laws may not “interfere directly and substantially with the right to 
marry.”  Zablocki v. Redhail, supra at 387, 98 S.Ct. 673.   See Perez v. Sharp, 32 Cal.2d 711, 
714 (1948) (“There can be no prohibition of marriage except for an important social objective 
and reasonable means”).15 

 Unquestionably, the regulatory power of the Commonwealth ��over civil marriage is broad, 
as is the Commonwealth's discretion to award public benefits.   See Commonwealth v. Stowell, 
389 Mass. 171, 175, 449 N.E.2d 357 (1983) (marriage); ��Moe v. Secretary of Admin. & Fin., 382 
Mass. 629, 652, 417 N.E.2d 387 (1981) (Medicaid benefits).   Individuals who have the choice 
to marry each other and nevertheless choose not to may properly be denied the legal benefits of 
marriage.   See Wilcox v. Trautz, 427 Mass. 326, 334, 693 N.E.2d 141 (1998); ��Collins v. 



III. B 
For decades, indeed centuries, in much of this country (including Massachusetts) no lawful 

marriage was possible between white and black Americans.   That long history availed not when 
the Supreme Court of California held in 1948 that a legislative prohibition against interracial 
marriage violated the due process and equality guarantees of the Fourteenth Amendment, Perez 
v. Sharp, 32 Cal.2d 711, 728, 198 P.2d 17 (1948), or when, nineteen years later, the United 
States Supreme Court also held that a statutory bar to interracial marriage violated the Fourteenth 
Amendment, Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967).16  As both 
Perez and Loving make clear, the right to marry means ��little if it does not include the right to 
marry the person of one's choice, subject to appropriate government restrictions in the interests 
of public health, safety, and welfare.   See Perez v. Sharp, supra at 717, 198 P.2d 17 (“the 
essence of the right to marry is freedom to join in marriage with the person of one's choice”).   
See also Loving v. Virginia, supra at 12, 87 S.Ct. 1817.   In this case, as in Perez and Loving, a 
statute deprives individuals of access to an institution of fundamental legal, personal, and social 
significance-the institution of marriage-because of a single trait: ��skin color in Perez and Loving, 
sexual orientation here.   As it did in Perez and Loving, history must yield to a more fully 
developed understanding of the invidious quality of the discrimination.17 

 The Massachusetts Constitution protects matters of personal liberty against government 
incursion as zealously, and often more so, than does the Federal Constitution, even where both 
Constitutions employ essentially the same language.   See Planned Parenthood League of Mass., 
Inc. v. Attorney Gen., 424 Mass. 586, 590, 677 N.E.2d 101 (1997); ��Corning Glass Works v. Ann 
& Hope, Inc. of Danvers, 363 Mass. 409, 416, 294 N.E.2d 354 (1973).   That the Massachusetts 
Constitution is in some instances more protective of individual liberty interests than is the 
Federal Constitution is not surprising.   Fundamental to the vigor of our Federal system of 
government is that “state courts are absolutely free to interpret state constitutional provisions to 
accord greater protection to individual rights than do similar provisions of the United States 
Constitution.”  Arizona v. Evans, 514 U.S. 1, 8, 115 S.Ct. 1185, 131 L.Ed.2d 34 (1995).18 

 The individual liberty and equality safeguards of the Massachusetts Constitution protect 
both “freedom from” unwarranted government intrusion into protected spheres of life and 
“freedom to” partake in benefits created by the State for the common good.   See Bachrach v. 
Secretary of the Commonwealth, 382 Mass. 268, 273, 415 N.E.2d 832 (1981); ��Dalli v. Board of 
Educ., 358 Mass. 753, 759, 267 N.E.2d 219 (1971).   Both freedoms are involved here.   
Whether and whom to marry, how to express sexual intimacy, and whether and how to establish 
a family-these are among the most basic of every individual's liberty and due process rights.   
See, e.g., Lawrence, supra at 2481; ��Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 
833, 851, 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992); ��Zablocki v. Redhail, 434 U.S. 374, 384, 98 
S.Ct. 673, 54 L.Ed.2d 618 (1978); ��Roe v. Wade, 410 U.S. 113, 152-153, 93 S.Ct. 705, 35 
L.Ed.2d 147 (1973); ��Eisenstadt v. Baird, 405 U.S. 438, 453, 92 S.Ct. 1029, 31 L.Ed.2d 349 
(1972); ��Loving v. Virginia, supra.   And central to personal freedom and security is the 
assurance that the laws will apply equally to persons in similar situations.  “Absolute equality 
before the law is a fundamental principle of our own Constitution.”  Opinion of the Justices, 211 
Mass. 618, 619, 98 N.E. 337 (1912).   The liberty interest in choosing whether and whom to 
marry would be hollow if the Commonwealth could, without sufficient justification, foreclose an 
individual from freely choosing the person with whom to share an exclusive commitment in the 
unique institution of civil marriage. 
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biological and de facto same-sex parents); ��Silvia v. Silvia, 9 Mass.App.Ct. 339, 341 & n. 3, 400 
N.E.2d 1330 (1980) (collecting support and custody statutes containing no gender distinction). 

The department has offered no evidence that forbidding marriage to people of the same sex 
will increase the number of couples choosing to enter into opposite-sex marriages in order to 
have and raise children.   There is thus no rational relationship between the marriage statute and 
the Commonwealth's proffered goal of protecting the “optimal” child rearing unit.   Moreover, 
the department readily concedes that people in same-sex couples may be “excellent” parents.   
These couples (including four of the plaintiff couples) have children for the reasons others do-to 
love them, to care for them, to nurture them.   But the task of child rearing for same-sex couples 
is made infinitely harder by their status as outliers to the marriage laws.   While establishing the 
parentage of children as soon as possible is crucial to the safety and welfare of children, see 
Culliton v. Beth Israel Deaconess Med. Ctr., 435 Mass. 285, 292, 756 N.E.2d 1133 (2001), 
same-sex couples must undergo the sometimes lengthy and intrusive process of second-parent 
adoption to establish their joint parentage.   While the enhanced income provided by marital 
benefits is an important source of security and stability for married couples and their children, 
those benefits are denied to families headed by same-sex couples.   See, e.g., note 6, supra.   
While the laws of divorce provide clear and reasonably predictable guidelines for child support, 
child custody, and property division on dissolution of a marriage, same-sex couples who dissolve 
their relationships find themselves and their children in the highly unpredictable terrain of equity 
jurisdiction.   See E.N.O. v. L.M.M., supra.   Given the wide range of public benefits reserved 
only for married couples, we do not credit the department's contention that the absence of access 
to civil marriage amounts to little more than an inconvenience to same-sex couples and their 
children.   Excluding same-sex couples from civil marriage will not make children of opposite-
sex marriages more secure, but it does prevent children of same-sex couples from enjoying the 
immeasurable advantages that flow from the assurance of “a stable family structure in which 
children will be reared, educated, and socialized.”  440 Mass. at 381 (Cordy, J., dissenting).26 

No one disputes that the plaintiff couples are families, that many are parents, and that the 
children they are raising, like all children, need and should have the fullest opportunity to grow 
up in a secure, protected family unit.   Similarly, no one disputes that, under the rubric of 
marriage, the State provides a ��cornucopia of substantial benefits to married parents and their 
children.   The preferential treatment of civil marriage reflects the Legislature's conclusion that 
marriage “is the foremost setting for the education and socialization of children” precisely 
because it “encourages parents to remain committed to each other and to their children as they 
grow.”  440 Mass. at 383, 798 N.E.2d at 996 (Cordy, J., dissenting). 

In this case, we are confronted with an entire, sizeable class of parents raising children who 
have absolutely no access to civil marriage and its protections because they are forbidden from 
procuring a marriage license.   It cannot be rational under our laws, and indeed it is not 
permitted, to penalize children by depriving them of State benefits because the State disapproves 
of their parents' sexual orientation. 

The third rationale advanced by the department is that limiting marriage to opposite-sex 
couples furthers the Legislature's interest in conserving scarce State and private financial 
resources.   The marriage restriction is rational, it argues, because the General Court logically 
could assume that same-sex couples are more financially independent than married couples and 
thus less needy of public marital benefits, such as tax advantages, or private marital benefits, 
such as employer-financed health plans that include spouses in their coverage. 
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An absolute statutory ban on same-sex marriage bears no rational relationship to the goal of 
economy.   First, the department's conclusory generalization-that same-sex couples are less 
financially dependent on each other than opposite-sex couples-ignores that many same-sex 
couples, such as many of the plaintiffs in this case, have children and other dependents (here, 
aged parents) in their care.27  The department does not contend, nor could it, that these 
dependents are less needy or deserving than the dependents of married couples.   Second, 
Massachusetts marriage laws do not condition receipt of public and private financial benefits to 
married individuals on a demonstration of financial dependence on each other; ��the benefits are 
available to married couples regardless of whether ��they mingle their finances or actually depend 
on each other for support. 

The department suggests additional rationales for prohibiting same-sex couples from 
marrying, which are developed by some amici.   It argues that broadening civil marriage to 
include same-sex couples will trivialize or destroy the institution of marriage as it has historically 
been fashioned.   Certainly our decision today marks a significant change in the definition of 
marriage as it has been inherited from the common law, and understood by many societies for 
centuries.   But it does not disturb the fundamental value of marriage in our society. 

Here, the plaintiffs seek only to be married, not to undermine the institution of civil marriage.   
They do not want marriage abolished.   They do not attack the binary nature of marriage, the 
consanguinity provisions, or any of the other gate-keeping provisions of the marriage licensing 
law.   Recognizing the right of an individual to marry a person of the same sex will not diminish 
the validity or dignity of opposite-sex marriage, any more than recognizing the right of an 
individual to marry a person of a different race devalues the marriage of a person who marries 
someone of her own race.28  If anything, extending civil marriage to same-sex couples reinforces 
the importance of marriage to individuals and communities.   That same-sex couples are willing 
to embrace marriage's solemn obligations of exclusivity, mutual support, and commitment to one 
another is a testament to the enduring place of marriage in our laws and in the human spirit.29 

 It has been argued that, due to the State's strong interest in ��the institution of marriage as a 
stabilizing social structure, only the Legislature can control and define its boundaries.   
Accordingly, our elected representatives legitimately may choose to exclude same-sex couples 
from civil marriage in order to assure all citizens of the Commonwealth that (1) the benefits of 
our marriage laws are available explicitly to create and support a family setting that is, in the 
Legislature's view, optimal for child rearing, and (2) the State does not endorse gay and lesbian 
parenthood as the equivalent of being raised by one's married biological parents.30  These 
arguments miss the point.   The Massachusetts Constitution requires that legislation meet certain 
criteria and not extend beyond certain limits.   It is the function of courts to determine whether 



statement is as true in the area of civil marriage as in any other area of civil rights.   See, e.g., 
Turner v. Safley, 482 U.S. 78, 107 S.Ct. 2254, 96 L.Ed.2d 64 (1987); ��Loving v. Virginia, 388 
U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967); ��Perez v. Sharp, 32 Cal.2d 711, 198 P.2d 17 
(1948).   As a public institution and a right of fundamental importance, civil marriage is an 
evolving paradigm.   The common law was exceptionally harsh toward women who became 
wives: ��a woman's legal identity all but evaporated into that of her husband.   See generally C.P. 
Kindregan, Jr., & M.L. Inker, Family Law and Practice §§ 1.9 and 1.10 (3d ed.2002).   Thus, 
one ��early Nineteenth Century jurist could observe matter of factly that, prior to the abolition of 
slavery in Massachusetts, “the condition of a slave resembled the connection of a wife with her 
husband, and of infant children with their father.   He is obliged to maintain them, and they 
cannot be separated from him.”  Winchendon v. Hatfield, 4 Mass. 123, 129 (1808).   But since 
at least the middle of the Nineteenth Century, both the courts and the Legislature have acted to 
ameliorate the harshness of the common-law regime.   In Bradford v. Worcester, 184 Mass. 557, 
562, 69 N.E. 310 (1904), we refused to apply the common-law rule that the wife's legal residence 
was that of her husband to defeat her claim to a municipal “settlement of paupers.”   In Lewis v. 
Lewis, 370 Mass. 619, 629, 351 N.E.2d 526 (1976), we abrogated the common-law doctrine 
immunizing a husband against certain suits because the common-law rule was predicated on 
“antediluvian assumptions concerning the role and status of women in marriage and in society.”  
Id. at 621, 351 N.E.2d 526.   Alarms about the imminent erosion of the “natural” order of 
marriage were sounded over the demise of antimiscegenation laws, the expansion of the rights of 
married women, and the introduction of “no-fault” divorce.32  Marriage has survived all of these 
transformations, and we have no doubt that marriage will continue to be a vibrant and revered 
institution. 

 We also reject the argument suggested by the department, and elaborated by some amici, 
that expanding the institution of civil marriage in Massachusetts to include same-sex couples will 
lead to interstate conflict.   We would not presume to dictate how another State should respond 
to today's decision.   But neither should considerations of comity prevent us from according 
Massachusetts residents the full measure of protection available under the Massachusetts 
Constitution.   The genius of our Federal system is that each State's Constitution has vitality 
specific to ��its own traditions, and that, subject to the minimum requirements of the Fourteenth 
Amendment, each State is free to address difficult issues of individual liberty in the manner its 
own Constitution demands. 

Several amici suggest that prohibiting marriage by same-sex couples reflects community 
consensus that homosexual conduct is immoral.   Yet Massachusetts has a strong affirmative 
policy of preventing discrimination on the basis of sexual orientation.   See G.L. c. 151B 
(employment, housing, credit, services); ��G.L. c. 265, § 39 (hate crimes); ��G.L. c. 272, § 98 
(public accommodation); ��G.L. c. 76, § 5 (public education).   See also, e.g., Commonwealth v. 
Balthazar, 366 Mass. 298, 318 N.E.2d 478 (1974) (decriminalization of private consensual adult 
conduct); ��Doe v. Doe, 16 Mass.App.Ct. 499, 503, 452 N.E.2d 293 (1983) (custody to 
homosexual parent not per se prohibited). 

The department has had more than ample opportunity to articulate a constitutionally adequate 
justification for limiting civil marriage to opposite-sex unions.   It has failed to do so.   The 
department has offered purported justifications for the civil marriage restriction that are starkly at 
odds with the comprehensive network of vigorous, gender-neutral laws promoting stable families 
and the best interests of children.   It has failed to identify any relevant characteristic that would 
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justify shutting the door to civil marriage to a person who wishes to marry someone of the same 
sex. 

The marriage ban works a deep and scarring hardship on a very real segment of the 
community for no rational reason.   The absence of any reasonable relationship between, on the 
one hand, an absolute disqualification of same-sex couples who wish to enter into civil marriage 
and, on the other, protection of public health, safety, or general welfare, suggests that the 
marriage restriction is rooted in persistent prejudices against persons who are (or who are 
believed to be) homosexual.33  “The Constitution cannot control such prejudices but neither can 
it ��tolerate them.   Private biases may be outside the reach of the law, but the law cannot, directly 
or indirectly, give them effect.”  Palmore v. Sidoti, 466 U.S. 429, 433, 104 S.Ct. 1879, 80 
L.Ed.2d 421 (1984) (construing Fourteenth Amendment).   Limiting the protections, benefits, 
and obligations of civil marriage to opposite-sex couples violates the basic premises of 
individual liberty and equality under law protected by the Massachusetts Constitution. 
 
IV 

 We consider next the plaintiffs' request for relief.   We preserve as much of the statute as 





Court referred was the “choice to marry,” and it concluded that with respect to the institution of 
marriage, the State had no compelling interest in limiting the choice to marry along racial lines.  
Id. The Supreme Court did not imply the existence of a right to marry a person of the same sex.   
To the same effect is Perez v. Sharp, 32 Cal.2d 711, 198 P.2d 17 (1948), on which the court also 
relies. 

Unlike the Loving and Sharp cases, the Massachusetts Legislature has erected no barrier to 
marriage that intentionally discriminates against anyone.   Within the institution of 
marriage,3 anyone is free to marry, with certain exceptions that are not challenged.   In the 
absence of any discriminatory purpose, the State's marriage statutes do not violate principles of 
equal protection.   See Washington v. Davis, 426 U.S. 229, 240, 96 S.Ct. 2040, 48 L.Ed.2d 597 
(1976) (“invidious quality of a law claimed to be �� discriminatory must ultimately be traced to a 
�� discriminatory purpose”); ��Dickerson v. Attorney Gen., 396 Mass. 740, 743, 488 N.E.2d 757 
(1986) (for purpose of equal protection analysis, standard of review under State and Federal 
Constitutions is identical).   See also Attorney Gen. v. Massachusetts Interscholastic Athletic 
Ass'n, supra.   This court should not have invoked even the most deferential standard of review 
within equal protection analysis because no individual was denied access to the institution of 
marriage. 

2. Due process.   The marriage statutes do not impermissibly burden a right protected by 
our constitutional guarantee of due ��process implicit in art. 10 of our Declaration of Rights.   
There is no restriction on the right of any plaintiff to enter into marriage.   Each is free to marry 
a willing person of the opposite sex.   Cf. Zablocki v. Redhail, 434 U.S. 374, 98 S.Ct. 673, 54 
L.Ed.2d 618 (1978) (fundamental right to marry impermissibly burdened by statute requiring 
court approval when subject to child support order). 

Substantive due process protects individual rights against unwarranted government intrusion.   
See Aime v. Commonwealth, 414 Mass. 667, 673, 611 N.E.2d 204 (1993).   The court states, as 
we have said on many occasions, that the Massachusetts Declaration of Rights may protect a 
right in ways that exceed the protection afforded by the Federal Constitution.  Ante at 328, 798 





family relationships is most appropriate and frequently considered.  Id. at 42-43, 714 N.E.2d 
335.   Principles of equal protection do not permit the marriage statutes to be changed in the 
manner that we have seen today. 

This court has previously exercised the judicial restraint mandated by art. 30 and declined to 
extend due process protection to rights not traditionally coveted, despite recognition of their 
social importance.   See Tobin's Case, 424 Mass. 250, 252-253, 675 N.E.2d 781 (1997) 
(receiving workers' compensation benefits not fundamental right); ��Doe v. Superintendent of 
Schs. of Worcester, 421 Mass. 117, 129, 653 N.E.2d 1088 (1995) (declaring education not 
fundamental right); ��Williams v. Secretary of the Executive Office of Human Servs., 414 Mass. 
551, 565, 609 N.E.2d 447 (1993) (no fundamental right to receive mental health services); 
��Matter of Tocci, 413 Mass. 542, ��548 n. 4, 600 N.E.2d 577 (1992) (no fundamental right to 
practice law); ��Commonwealth v. Henry's Drywall Co., 366 Mass. 539, 542, 320 N.E.2d 911 
(1974) (no fundamental right to pursue one's business).   Courts have authority to recognize 
rights that are supported by the Constitution and history, but the power to create novel rights is 
reserved for the people through the democratic and legislative processes. 

Likewise, the Supreme Court exercises restraint in the application of substantive due process 
“��‘because guideposts for responsible decisionmaking in this unchartered area are scarce and 
open-ended.’  [Collins v. Harker Heights, 503 U.S. 115, 125, 112 S.Ct. 1061, 117 L.Ed.2d 261 
(1992).]   By extending constitutional protection to an asserted right or liberty interest, we, to a 
great extent, place the matter outside the arena of public debate and legislative action.   We must 
therefore ‘exercise the utmost care whenever we are asked to break new ground in this field,’ 
[id.], lest the liberty protected by the Due Process Clause be subtly transformed into the policy 
preferences of the Members of this Court, Moore [v. East Cleveland, 431 U.S. 494, 502, 97 S.Ct. 
1932, 52 L.Ed.2d 531 (1977)��] (plurality opinion).”   Washington v. Glucksberg, supra at 720, 
117 S.Ct. 2258d, 431 Td
<000258d, 431 Tn Servs., 4T
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Public Law 104-199 
104th Congress 
 
                                 An Act 
  
 To define and protect the institution of marriage. <<NOTE:  Sept. 21,  
                         1996 -  [H.R. 3396]>>  
 
    Be it enacted by the Senate and House of Representatives of the  
United States of America in Congress assembled, <<NOTE: Defense of  
Marriage Act.>>  
 
SECTION 1. <<NOTE: 1 USC 1 note.>> SHORT TITLE. 
 
    This Act may be cited as the ``Defense of Marriage Act''. 
 
SEC. 2. POWERS RESERVED TO THE STATES. 
 
    (a) In General.--Chapter 115 of title 28, United States Code, is  
amended by adding after section 1738B the following: 
 
``Sec. 1738C. Certain acts, records, and proceedings and the effect  
                        thereof 
 
    ``No State, territory, or possession of the United States, or Indian  
tribe, shall be required to give effect to any public act, record, or  
judicial proceeding of any other State, territory, possession, or tribe  
respecting a relationship between persons of the same sex that is  
treated as a marriage under the laws of such other State, territory,  
possession, or tribe, or a right or claim arising from such  
relationship.''. 
    (b) Clerical Amendment.--The table of sections at the beginning of  
chapter 115 of title 28, United States Code, is amended by inserting  
after the item relating to section 1738B the following new item: 
 
``1738C. Certain acts, records, and proceedings and the effect  
           thereof.''. 
 
SEC. 3. DEFINITION OF MARRIAGE. 
 
    (a) In General.--Chapter 1 of title 1, United States Code, is  
amended by adding at the end the following: 
 
``Sec. 7. Definition of `marriage' and `spouse' 
 
    ``In determining the meaning of any Act of Congress, or of any  
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legal status.44 Is it, as many advocates of same-sex `marriage' claim, to grant public recognition 
to the love between persons?45 

We know it is not the mere presence of love that explains marriage, for as Professor 
Hadley Arkes testified: “There are relations of deep, abiding love between brothers and sisters, 
parents and children, grandparents and grandchildren. In the nature of things, those loves cannot 
be diminished as loves because they are not . . . expressed in marriage.”46 No, as Professor Arkes 
continued: “The question of what is suitable for marriage is quite separate from the matter of 
love, though of course it cannot be detached from love. The love of marriage is directed to a 
different end, or it is woven into a different meaning, rooted in the character and ends of 
marriage.47 And to discover the `ends of marriage,' we need only reflect on this central, 
unimpeachable lesson of human nature:” 

We are, each of us, born a man or a woman. The committee needs no testimony from an 
expert witness to decode this point: Our engendered existence, as men and women, offers the 
most unmistakable, natural signs of the meaning and purpose of sexuality. And that is the 
function and purpose of begetting. At its core, it is hard to detach marriage from what may be 
called the `natural teleology of the body': namely, the inescapable fact that only two people, not 
three, only a man and a woman, can beget a child. 48 At bottom, civil society has an interest in 
maintaining and protecting the institution of heterosexual marriage because it has a deep and 
abiding interest in encouraging responsible procreation and child-rearing. Simply put, 
government has an interest in marriage because it has an interest in children. 

Recently, the Council on Families in America, a distinguished group of scholars and 
analysts from a diversity of disciplines and perspectives, issued a report on the status of marriage 
in America. In the report, the Council notes the connection between marriage and children: 
The enormous importance of marriage for civilized society is perhaps best understood by looking 
comparatively at human civilizations throughout history. Why is marriage our most universal 
social institution, found prominently in virtually every known society? Much of the answer lies 
in the irreplaceable role that marriage plays in childrearing and in generational continuity.49 And 
from this nexus between marriage and children springs the true source of society's interest in 
safeguarding the institution of marriage: Simply defined, marriage is a relationship within which 
the community socially approves and encourages sexual intercourse and the birth of children. It 

����������������������������������������������������������������������������������������������������������������
���� �� [Footnote 44: See, e.g., Baehr, 





in defending and nurturing the institution of traditional marriage, and H.R. 3396 advances that 
interest.53 
 
B. H.R. 3396 ADVANCES THE GOVERNMENT'S INTEREST IN DEFENDING TRADITIONAL 
NOTIONS OF MORALITY 

There are, then, significant practical reasons why government affords preferential status 
to the institution of heterosexual marriage. These reasons--procreation and child-rearing--are in 
accord with nature and hence have a moral component. But they are not--or at least are not 
necessarily--moral or religious in nature. 

For many Americans, there is to this issue of marriage an overtly moral or religious 
aspect that cannot be divorced from the practicalities. It is true, of course, that the civil act of 
marriage is separate from the recognition and blessing of that act by a religious institution. But 
the fact that there are distinct religious and civil components of marriage does not mean that the 
two do not intersect. Civil laws that permit only heterosexual marriage reflect and honor a 
collective moral judgment about human sexuality. This judgment entails both moral disapproval 
of homosexuality,54 and a moral conviction that heterosexuality better comports with traditional 
(especially Judeo-Christian) morality. As Representative Henry Hyde, the Chairman of the 
Judiciary Committee, stated during the Subcommittee markup of H.R. 3396: `[S]ame-sex 
marriage, if sanctified by the law, if approved by the law, legitimates a public union, a legal 
status that most people . . . feel ought to be illegitimate. . . . And in so doing it trivializes the 
legitimate status of marriage and demeans it by putting a stamp of approval . . . on a union that 
many people . . . think is immoral.' 55 
  [W]e know that ultimately this is an affair of the heart--an affair of the heart that has 
enormous economic and political and social implications for America, but, most importantly, has 

����������������������������������������������������������������������������������������������������������������
���� ��[Footnote 53: Closely related to this interest in protecting traditional marriage is a corresponding interest in 
promoting heterosexuality. While there is controversy concerning how sexual `orientation' is determined, `there is 
good reason to think that a very substantial number of people are born with the potential to live either gay or straight 



moral implications, because families are ordained by God as a way of giving children and their 
parents the chance to live up to the fullest of their God-given capacities. And when we save them 
and strengthen them, we overcome the notion that self-gratification is more important than our 
obligations to others; we overcome the notion that is so prevalent in our culture that life is just a 
series of response to impulses, and instead is a whole pattern, with a fabric that should be 
pleasing to God. 

It is both inevitable and entirely appropriate that the law should reflect such moral 
judgments. H.R. 3396 serves the government's legitimate interest in protecting the traditional 
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